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CHILD SUPPORT (COMMONWEALTH POWERS) BILL 2018 
Second Reading 

Resumed from 27 June. 

MR P.A. KATSAMBANIS (Hillarys) [3.57 pm]: I rise as the lead speaker on the Child Support (Commonwealth 
Powers) Bill 2018 to indicate right from the outset that the opposition supports the passage of this bill. 

I considered how to start my contribution on this important bill and whether I should simply start by proclaiming 
“Hallelujah!” or “It’s about time!” or in some other way. This is something that should have been done 30 years 
ago. But we are finally getting around to it today. I have spoken in this place before about the need to ensure that 
child support provisions in Western Australia are harmonised for the benefit of children and their parents—but 
primarily for the children, for whom the child support is provided. For too long in Western Australia, there have 
been effectively two classes of children when it comes to the provision of child support. I will explain how that 
happened in a minute. The first group of children are those who are born into a family with parents who have been 
legally married. If those parents separate or divorce, those children will be subject to the commonwealth child 
support scheme as it stands at that time. However, exnuptial children do not get the same benefits until each of the 
amendments that have been made to the commonwealth scheme since 1988 come into effect. In the interregnum 
there are effectively two child support systems running in Western Australia. Sometimes that can take some time; 
it can take six months, 12 months or 15 months. The benefits that ought to flow to all children who require support 
upon separation of their parents do not flow to one group—that second group of children that I outlined. The 
genesis of this issue goes back to the commencement of the commonwealth’s child support scheme and the 
legislation that underpinned it. The two key pieces of legislation were the Child Support (Registration and 
Collection) Act 1988 and the Child Support (Assessment) Act 1989. There is no dispute that the commonwealth 
has constitutional power to legislate for children if they are a product of a marriage. It has that constitutional power 
and it has never been disputed. However, the legislative power relating to children who are born of parents who 
were not married vests in the first instance with the individual state Parliaments. It is not a matter that was referred 
to the commonwealth by the Constitution upon commencement of Federation in 1901. 

For those child support provisions to apply to children not born in a marriage—exnuptial children, to use the 
term, which I assume is a form of Latin; we try to speak in plain English nowadays—firstly, we need the 
commonwealth Parliament to pass legislation to make changes. Secondly, we need the state Parliaments to adopt 
that commonwealth act. As I said earlier, it can take a significant period for that act to be adopted in a particular 
state—in effect, in Western Australia. It is complicated by the fact that the state cannot commence the adoption 
process until the commonwealth legislation has passed both houses of the commonwealth Parliament, received 
royal assent and come into operation. Again, we cannot commence the process until the commonwealth bill has 
become law. That makes it difficult. It creates significant uncertainty for parents and difficulty for children. Of 
course, it means that we have these two parallel systems running, with the bureaucrats effectively applying two 
sets of rules in that interregnum period. It rolls on because the commonwealth updates the legislation quite 
regularly to deal with anomalies and changing circumstances. To overcome that issue and that time lag and to 
ensure that all children are on an equal footing at all times with the provision of child support, all the other 
states, except Western Australia, have referred their legislative power so that when one of those two 
commonwealth statutes that I referred to—the registration and collection act and the assessment act—are 
amended, the amendments themselves have immediate application to the children in those other states. That 
happens because their Parliaments have chosen to refer their constitutional power to the commonwealth. Instead 
of doing that, since 1988, Western Australia has chosen not to refer power in this area to the commonwealth 
but instead to formally adopt each change of the commonwealth as it goes on. The rationale for doing that may 
well have existed back in 1988. 

There is an issue of federalism here. I support the concept of federalism, particularly the concept of states’ rights. 
In this place and in this state we have had a strong argument about the debasement of our Federation by the unfair 
way that Western Australia has been treated in relation to GST. We have to be careful about referring our power 
as a Parliament to the commonwealth Parliament. We do not want the commonwealth Parliament to start making 
capricious rules and decisions that impact unfairly on Western Australia and Western Australians. The billions of 
dollars of GST that we have missed out on pays testament that, in some circumstances, particularly financial 
circumstances, we should not blindly trust the commonwealth. But there has never been one occasion since the 
commencement of the current child support system back in the late 1980s on which the Western Australian 
Parliament has refused to pass the act to give force to the commonwealth’s amendments to its legislation. In every 
single case in the last 30 years, this Parliament has essentially acted as a rubber stamp to the commonwealth 
changes, except with quite a delay and quite a time lag. As I said, there are reasons for that delay. We have our 
own legislative program. We sit at different times than the commonwealth and have election cycles that are 
different from the commonwealth. We also have the provisions of section 51(xxxvii) of the Australian Constitution, 
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as I referred to earlier. It means that we can extend the commonwealth changes to our state only when 
the Parliament adopts the amended commonwealth legislation in a process that is referred to as “afterwards adopts”.  
It means that we have to adopt it after it has become law—after it has gone through all the stages of the 
commonwealth Parliament. That combination of factors means that there is a delay, and kids miss out on the 
support they need. 
The frequency with which the commonwealth Parliament amends these laws has been increasing. Since 1990, 
eight bills have come through this place—three of those bills were introduced in the past four years—so essentially 
over three decades. It has been speeding up as the commonwealth finds new anomalies and perhaps people try to 
avoid their fair and just obligations. The commonwealth is tightening up to ensure at all times that the principle 
that parents equally share the responsibility of raising children and equally share in the financial burden of raising 
children is maintained and that the best interests of the child is taken into account at all times. 
I understand the reticence and the resistance to unilaterally referring our powers to the commonwealth government 
over any issue. As I said, we have sad experience in this state of being dudded, by the fact that the commonwealth 
has controlled the purse strings, particularly in relation to the GST but on other matters as well, including road 
funding and the like, in which there is almost no correlation between the fuel excises collected in Western Australia 
and the money that the federal government returns to Western Australia for roads and transport more generally. 
There are other major anomalies that we can talk about, such as funding of medical research and the like whereby 
unfortunately we do not get our fair share; most of it goes to the eastern states. If we go through the federal budget, 
we can see that in almost every area, we are missing out. It is right to be reticent, careful and cautious, but 30 years 
of reticence, care and cautiousness is a bit too much, especially in this area in which we have never chosen not to 
adopt the changes. All we have done is create a rolling series of periods of uncertainty for custodial parents and 
for their children in particular. It has really made no sense. 
Probably since the mid-1990s, this modern, if you like, child support system that was implemented in the late 
1980s was bedded down and became relatively accepted. There is always debate in this area. All areas of family 
law can turn adversarial and there is always bitterness and emotion involved. But the system itself bedded down. 
We saw that it was operating relatively well and there was no need for us to continue this dual pathway of having 
the commonwealth laws pass and then needing to affirm them in Western Australia. There was no need, 
particularly because of that creation of two groups of children. The children of legal marriages got the benefit 
straightaway, and the children who were not born within a legal marriage did not get the benefit. We got over the 
issue about whether children are nuptial or exnuptial many, many decades ago. It is not an issue or a debate at all. 
It was simply more a federation and states’ rights issue that has been allowed to get out of hand. We lost sight of 
the fact that there was no issue of anyone being dudded, like we were on the GST. There was no issue about us 
ever questioning the commonwealth’s changes; it was simply an issue of the mechanics getting in the way of 
expediting a better outcome for children. 
I personally welcome this legislation. The opposition welcomes it. The Attorney General and I have bantered 
across the chamber about the need to do what we are finally doing with this bill. Technically, the bill will adopt 
each and every commonwealth child support law and amendments that have been enacted between September 2017 
and when this bill receives assent. That is important. I described earlier that process whereby the commonwealth 
bill has to go through all its stages, become law and then we commence the process. Between the time we pass 
this bill and the time that the bill receives royal assent, it will have gone to the Legislative Council and through its 
processes, which I imagine will include a committee process because it is a referral of state power to the 
commonwealth. By the time we go through all that, there might be other changes to the commonwealth legislation. 
There is no point in having passed this bill that comes into effect only when there is royal assent, and something 
happens in that interregnum period. The date of 1 September 2017 was chosen because that is obviously the last 
time we dealt with one of these adoption matters. After it does that, the bill will refer the state legislative power to 
the commonwealth Parliament. It is a narrow referral. I always take some special interest in this, because as I said, 
I am someone who inherently believes that federalism provides the best form of government across Australia, and 
I am a proud upholder of states’ rights, so I do not want to see a referral of power either deliberately or, probably 
more so, accidently to the commonwealth that we do not want it to have. It says very clearly in the referral, under 
clause 5 — 

(1) The matter of the maintenance of exnuptial children is referred to the Parliament of the 
commonwealth. 

Subclause (2) outlines avoiding any doubt. Subclause (3) says — 
To avoid doubt, the matter referred does not include any matter addressed in the Family Law Act 
1975 (Commonwealth) Part VII, including conferring jurisdiction on any of the following courts 
under that Part … 
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That deals with the fact that we still have a separate Family Court in Western Australia. I would be interested to 
hear the Attorney General’s view on what he thinks should happen to that separate Family Court and whether he 
has any intentions of changing it. I personally have no concluded view on the matter. I obviously take a significant 
interest in it and I know that there are pros and cons. One of the major pros of keeping our separate system is that 
there is universal acknowledgement that although there are delays in all the family court jurisdictions, 
Western Australia seems to have a system that operates a bit better and quicker and leads to better and quicker 
outcomes for the people involved in Family Court disputes than in the rest of Australia, which operates under 
the unified federal Family Court of Australia under the Family Law Act 1975—the commonwealth act. That is 
just in passing. If the Attorney General is wont to do so, he can enlighten us about whether he has any thoughts 
on what he might do in that area. It is an area that legal practitioners think about. I am not necessarily sure that 
the public is aware of that separation of the jurisdictions. Those who have been through it are. As I said, because 
our system in most cases tends to process matters more quickly than the federal Family Court does, those people 
have been beneficiaries, and they welcome that. But beyond that I do not think there is a great public 
understanding of the separation that exists, because, really, the current family law system has been in operation 
for more than 40 years. There is always a lot of debate about it—it is always emotionally charged—but in the 
main it has been accepted as operating relatively well and at least deals with matters that were not being dealt 
with, if anyone wants to go back to that dim, dark past. I have no personal recollection of the period prior to 
1975, but I have heard all the anecdotal stories and obviously read about the past in law lectures, and that was 
not a very good system at all. 
The other thing that this bill does is include a clause that allows for the state to terminate the adoption of those 
commonwealth laws, which I said it does in the first part, and terminate the referral that we are giving today, if 
and when this Parliament instructs the Governor of the state to do so. I will probably discuss that clause with the 
Attorney General briefly at the consideration in detail stage, to go through some tintacks on that matter. But, again, 
this clause affirms the sovereignty of this Parliament in this area. We are not handing something over to the 
commonwealth and saying, “This is yours for time immemorial.” We are saying, “This is our area of the law. 
Constitutionally, this is our area.” At the moment, based on 30 years of experience, we think we know what is coming 
up in the future and that it is best that we have one unified system. But who knows what happens in the future?  
Clause 6 basically provides that if at some time in the future we think that the legislation is not working—I imagine 
that if we do come to that decision, it will be because it is not benefiting the children of Western Australia—we 
still reserve the right, as a sovereign state and Parliament, to terminate that reference. That is fair and reasonable. 
Again, that should alleviate any of the concerns that anyone might have about us diminishing our sovereignty or 
in some way or other fettering our Parliament by passing this bill. 
Interestingly, the last clause in this bill, clause 9, repeals the Child Support (Adoption of Laws) Act 1990. Perhaps 
the Attorney General might want to put on record why that act is being repealed but none of the subsequent 
adoption acts that have been passed by Parliament is being repealed. I think I said earlier that there have been 
eight such acts. Perhaps he can place on record why we are repealing only that one and not the others. 
I do not think I need to add to the 30 years of consternation about this by lengthening my speech, but it is very 
important to highlight that when we are living in a federation, yes, we can ride the horse on states’ rights and on 
federalism, and it is important. It is critically important, because we here in Western Australia have so much recent 
bitter experience about what happens when federation frays and a commonwealth Parliament—in cahoots, I would 
say, with some of the states that might benefit from our industry, our progress and our largesse—can act in a manner 
that is capricious to the interests of Western Australians, but this is not such an area. This area is now very clearly 
understood. Yes, it creates a lot of consternation for the parties and practitioners involved and for the system. 
The one group of people I feel sorry for more than anyone are those people who administer the child support 
system, especially the frontline staff on the telephone, who do the best they can to apply the laws and the 
regulations of the land for better outcomes. Nobody would accuse the parties ringing them up of having 
personal enmity towards those people, but the whole emotional distress that is caught up in separation and perhaps, 
in particular, small separation of parents from children, is often then transferred to the person at the end of the 
phone in abusive and horrific ways. I really sympathise with those people. As someone who has been involved in 
the system, those people are under-appreciated. I do not know whether better recompense would make up for what 
they cop, but it is fair to say that they are under-appreciated and underpaid for what they do. I hope that, in some 
small way, removing that duality of the system and that need to explain to people, usually over the phone, why the 
new commonwealth laws do not apply to them and their children will at least alleviate some of the stress and 
distress that those people are put under far too often and almost invariably on a daily basis. 
With those words, I personally welcome this bill. I think it has been a long time coming. The opposition clearly 
supports this bill and, despite the necessary processes in the Legislative Council that will, I assume, see this bill 
go to a committee to make sure that it ticks all the boxes about referrals and uniform legislation and the like, I wish 
this bill as speedy passage as possible so that it can become law. 
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MR S.A. MILLMAN (Mount Lawley) [4.25 pm]: I also rise to make a brief contribution to the debate on the 
Child Support (Commonwealth Powers) Bill 2018. I thank the member for Hillarys for his contribution and I echo 
his sentiments about the people who administer the child support system, particularly those who work in 
a commonwealth agency in Western Australia. I echo his calls for them to get a pay rise. I think that is an excellent 
sentiment, and I am sure that the federal government can take up that issue. At the start of my contribution to this 
debate, I say that I am glad we are ad idem on that issue. They are incredibly dedicated and hardworking people. 

By way of background, the Western Australian Parliament has the power to make laws with respect to all matters—
peace, order and good government. The commonwealth Parliament, conversely, has the power to make laws with 
respect to those matters that are enumerated in section 51 of the commonwealth Constitution. Section 51(xxi) of 
the commonwealth Constitution allows the commonwealth Parliament to make laws with respect to “marriage” 
and section 51(xxii) of the commonwealth Constitution allows the commonwealth Parliament to make laws with 
respect to — 

divorce and matrimonial causes; and in relation thereto, parental rights, and the custody and guardianship 
of infants; 

Pursuant to these powers, in the mid-1970s, 1975 and 1976, the commonwealth introduced the Family Law Act. In 
accordance with provisions in the commonwealth Family Law Act, in particular section 41, the Western Australian 
state Parliament was entitled to create its own Family Court of Western Australia, which is what it did. 

[Quorum formed.] 

Mr S.A. MILLMAN: I would like to direct the member for Hillarys’ attention to the comments made by 
Sir Des O’Neil, when he was the Minister for Works, at the introduction of the legislation to create the Family Court 
of Western Australia. The member for Hillarys was waxing lyrical on what some of the reasons might have been, 
although he supposed that they were lost to the mists of time. I assure the member that they are not lost to the mists 
of time. The honourable minister said that he was concerned over demarcation disputes between the commonwealth 
and the state as to which law applied. He was concerned that the Family Court of Western Australia would be able to 
exercise state jurisdiction in addition to its federal jurisdiction. He was concerned—this was an important attribute—
to keep the justice system as close as possible to the people. We would do well to have regard to that sentiment today. 

If we fast-forward approximately 10 years to 1986 and then 1988, the Family Court of Australia had been in 
operation for a number of years, but a number of jurisdictional problems had arisen, particularly because of the 
intersection of the commonwealth constitutional authority and the retained state’s constitutional authority, and also 
the way in which the family law court was operating. Those problems were also experienced in other jurisdictions 
that did not establish their own separate family court. 

In the 1980s, the child maintenance powers possessed by the various states were referred under section 51(xxxvii) 
of the commonwealth Constitution to the commonwealth Parliament to make child maintenance laws. Members 
may not be aware that before the legislation of child maintenance provisions, issues of child maintenance and child 
support were the preserve of the courts. This legislation was designed to give statutory effect to that, so in the 
mid-1980s the commonwealth Parliament legislated. 

I will recite section 51(xxxvii) for the benefit of members. It says that the commonwealth Parliament has power 
to make laws on — 

matters referred to the Parliament of the Commonwealth by the Parliament or Parliaments of any State or 
States, but so that the law shall extend only to States by whose Parliaments the matter is referred, — 

That is the first category—states that referred their powers to the commonwealth to make laws with respect to 
child maintenance. The section continues — 

or which afterwards adopt the law; 

Once the legislation had passed through the commonwealth Parliament, it was open to the Western Australian 
Parliament to adopt the commonwealth legislation, and in 1988 that is precisely what the then Labor government 
did. I refer members to the comments of Hon Bob Pearce, the minister with carriage of the Western Australian 
legislation in 1988. During his second reading speech in October 1988 he said — 

The need for the State Bill arises from the limited nature of Commonwealth law-making powers 
concerning children. 

That is the problem I highlighted in my initial comments. The second reading speech continues — 

Since 1975, when the Commonwealth enacted its Family Law Act, those limitations have caused serious 
jurisdictional problems in States other than Western Australia. 
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Those are the problems I just referred to for those states that referred their powers. The second reading 
speech continues — 

We were able to avoid most of those problems by establishing our own Family Court of 
Western Australia. 

Member for Hillarys, that was another reason that it was worthwhile for Western Australia to establish its own 
Family Court at that time. I again quote Hon Bob Pearce — 

To overcome these difficulties New South Wales, Victoria, South Australia and Tasmania in 1986 referred 
power to the Commonwealth to legislate for the maintenance of children. On the basis of that reference, the 
Child Support Act extends to all children in those four States. Section 51(37) of the Australian Constitution 
allows this State to now adopt that law so as to extend its cover to all children in Western Australia. 

That is the mechanism by which the current scheme was implemented, and it has operated, as the member for 
Hillarys said, for the last 30 years. 

We come to today. The passage of the Child Support (Commonwealth Powers) Bill 2018 through this activist 
Attorney General will give effect to two themes that resonate with members on the government benches, and 
I hope with every member of this Parliament—that is, equality before the law, and the efficient operation of our 
justice system. At the moment in Western Australia there is a distinction between the rights and entitlements 
enjoyed by children of a marriage and exnuptial children. That distinction arises as a result of the delays referred 
to in the Attorney General’s second reading speech and in the contribution of the member for Hillarys, so I do not 
propose to canvass them. But the inequality between marital and exnuptial children in WA can disadvantage the 
latter, especially financially. The problems associated with the mechanism by which the Western Australian 
Parliament has to adopt these commonwealth laws mean delay, injustice and unfairness for Western Australian 
children. This legislation will provide a limited referral of Western Australian lawmaking power to the 
commonwealth Parliament, so that we can avoid inequality before the law and the inefficient operation of our 
justice system. This long overdue change will finally mean that Western Australians can benefit from the same 
rules as the rest of the country. It will promote equality before the law and the efficient operation of the justice 
system, and I congratulate the Attorney General and support this bill. 

MR J.R. QUIGLEY (Butler — Attorney General) [4.35 pm] — in reply: I thank members for their contributions 
to the second reading debate. I will briefly address a couple of propositions raised by the member for Hillarys in 
his second reading contribution. It is important that we pass this referral power today because not only is there 
a time lag between an amendment to the child support scheme in the commonwealth Family Law Act, but also it 
has this impact: in a marriage—in a family unit—there could be both exnuptial children and children of the 
marriage. After a marriage breaks down and child support is applied for, there is currently a difference in the level 
of support offered to the child born prior to marriage—the exnuptial child—and those born within the marriage. 
This legislation will mean that not only will there not be a delay in amending the level of child support from time 
to time for exnuptial children, but also there will be equity and parity between the children of the union, and 
support will not be offered for an exnuptial child at a lower rate than for children born after the couple were 
married. We think that is important. 

The member for Hillarys raised the Western Australian Family Court and said that nationally it has a good reputation. 
That is true, but the federal Attorney-General has announced significant reforms to the Family Court of Australia. 
These reforms have been met with stiff criticism from the Australian Bar Association, the Victorian Bar, the 
Law Institute of Victoria and the New South Wales Bar Association. Most jurisdictions have been critical of these 
reforms. Only last week I was a participant in the Australian Bar Association’s annual conference in Sydney, where 
the proposed reforms came under a welter of criticism—not, of course, from the Attorney-General who proposed 
them and who sought to defend them in the session at which he spoke. The criticism of the profession in the eastern 
states, member, was around the proposition that most cases will now be heard by the Federal Circuit Court 
judges—formerly known as federal magistrates. They will not be specialist Family Court judges, as we have in 
Western Australia. One day, the Federal Circuit Court judges could be hearing an aviation case, the next day they 
could be hearing an immigration case, and the next day they could be hearing a case for child protection or 
parenting orders, and that is what the profession is trying to push back against. It is problematic whether these 
reforms will come through and, in this Parliament, I do not seek to address their merit or otherwise. I was only 
reflecting on what has been said on the eastern seaboard. 

In this Parliament some time ago, I rhetorically asked the question why we maintain a separate jurisdiction. 
I am ever so thankful that we do, because we are retaining, in Western Australia, a very well-proven system in 
which we have, at this moment, four Family Court judges in Western Australia and nearly 10 Family Court 
magistrates in Western Australia who hear independent matters all the time. They have become specialists in 
that area. I personally believe that over the coming years, if these reforms go through, others will look jealously 
on the system we have here in Western Australia of specialist judicial officers in this forum. The forum itself is 
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a very testing forum for judges and judicial officers because so often the parties are self-represented, the 
proceedings are highly emotionally charged, and what is up for grabs in these proceedings is not just the assets 
of the family but the futures of the children of the marriage or union. In my judgement and in the profession’s 
judgement it is highly more desirable, when they are dealing with the best interests of a child, that a specialist 
judicial officer turns his or her mind to that on a regular basis, rather than someone who dealt with an aviation 
or immigration matter yesterday and is dealing today with parenting orders. That is a matter for judgement, 
but that is the judgement that this government makes and it is a judgement shared by previous governments of 
both persuasions. 

I want to turn briefly to the question of referral. If we are going to maintain the Family Court of Western Australia, 
it is important that we do not give over to the commonwealth, by referral, too much power or pretty soon we will 
find that there is no power and no need for a Western Australian Family Court. That is why clause 5 of the bill, 
the referral clause, which is under the heading “Referral of maintenance of exnuptial children”, states — 

(1) The matter of the maintenance of exnuptial children is referred to the Parliament of the Commonwealth. 

Just to be clear that it is in relation only to the maintenance of those exnuptial children being referred to the 
commonwealth and not otherwise, subclause (2) states — 

(2) To avoid doubt, the matter referred includes the matter of amending, or otherwise affecting the 
operation of, the Commonwealth Child Support laws. 

It includes everything in relation to the child support laws, but subclause (3) states — 

(3) To avoid doubt, the matter referred does not include any matter addressed in the Family Law Act 1975 
(Commonwealth) Part VII, including conferring jurisdiction on any of the following courts under 
that Part — 

(a) the Family Court of Australia created under the Family Law Act 1975 (Commonwealth) section 21; 

(b) the Federal Circuit Court of Australia continued in existence under the Federal Circuit Court of 
Australia Act 1999 (Commonwealth) section 8; 

(c) the Family Court of Western Australia. 

None of the powers under them are being referred. This referral does not include them and preserves the 
jurisdictional warrant for Western Australia in all the other matters that are not specifically referred to in this bill, 
which is the child support powers for exnuptial children. Subclause (4) states — 

(4) The reference has effect only if and to the extent that the matter is not included in the legislative 
powers of the Parliament of the Commonwealth (otherwise than by a reference for the purposes of 
section 51(xxxvii) of the Constitution of the Commonwealth). 

That section gave the commonwealth the constitutional power over marriage. 

Of course, there is also a termination clause. We believe it is important to refer only that which is absolutely 
necessary to be referred and not refer any other jurisdiction of the Family Court of Western Australia, otherwise 
we will not have anything left in Western Australia to warrant there being a Western Australian Family Court. We 
will have referred all its powers. We do not want that to happen for the reasons already expressed. 

Lest there be any doubt about that termination, there is a termination clause as well. As I understand it—the 
member for Hillarys raised clause 9—we are referring all the amendments up until the date of proclamation of this 
bill. I think September 2017 was the last adoption by this Parliament of commonwealth amendments, but there 
were further commonwealth amendments in July of this year, I believe, in relation to taxation assessments, family 
benefits and one other area in the last commonwealth round of amendments to child support. We are adopting all 
of those in this bill to bring it right up to date and then we will refer the power. Once the power has been referred, 
there therefore is no need for the 1990 act to remain, which is why that act will be repealed and the commonwealth 
henceforth will have the power to make laws for the child support of exnuptial children. We will not need an 
adoption act because the commonwealth will be doing this itself, but under only this referral for the child support 
of exnuptial children and the power in the referral to amend that from time to time. If the commonwealth tries to, 
by way of legislation, reach further into our jurisdiction, we always have the powers to withdraw the referral, not 
by legislation but by proclamation brought before each house of Parliament. 

For the reasons expressed by both the member for Hillarys and the member for Mount Lawley and, I say humbly, for 
reasons I have put before the chamber, this bill should be unanimously supported by members of this Parliament. 

Question put and passed. 

Bill read a second time. 
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Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 and 2 put and passed. 
Clause 3: Terms used — 
Mr P.A. KATSAMBANIS: I, too, welcome the Solicitor-General, Mr Thompson, to Parliament. 

Clause 3 is the definitions clause or, as the drafters now like to say, “Terms used”. The definition of 
“commonwealth child support laws” includes the commonwealth Child Support (Assessment) Act 1989 and the 
commonwealth Child Support (Registration and Collection) Act 1988. Paragraph (c) of the definition includes any 
commonwealth enactment that amends or otherwise affects the operation of those acts and has not come into 
operation before the commencement date. 

For completeness and to make sure that the system will carry on in the future without any hiccups, what will 
happen if the commonwealth chooses to repeal those acts and replace them with new acts, a consolidated act or 
whatever may happen in the future? Will there be any opportunity for the responsible Western Australian minister 
at the time to prescribe the new commonwealth act or acts so that the system will operate seamlessly? I realise it 
is only a remote possibility, but if the commonwealth repeals these acts in the future and they no longer apply, will 
we need to come back to this place to pass separate legislation or will the referral power contained in this bill deal 
with that matter? 
Mr J.R. QUIGLEY: No, we will not have to come back. Those two acts are referred to in the definition of 
“commonwealth child support laws” in this bill, but clause 5 refers the matter of maintenance of exnuptial children 
to the Parliament of the commonwealth. Even if the commonwealth repeals those acts and replaces them with 
some other act, it will have the power that we are referring to pass new legislation. The first of the two acts the 
member referred to, the Child Support (Assessment Act) 1989, provides the child support formula based upon the 
income of the contributing parent. The second of the two acts, the Child Support (Registration and Collection) Act, 
relates to the registration of that assessment with the Child Support Agency, which collects payments through the 
Australian Taxation Office. We will not have to come back because we are referring a head of power rather than 
a particular piece of legislation. 

Clause put and passed. 
Clause 4: Adoption of the Commonwealth Child Support laws as in force immediately before 
commencement day — 
Mr P.A. KATSAMBANIS: Clause 4 is in part 2 of this bill. If the Attorney indulges me, I will chop and change 
between clause 4 and clause 6 to talk about the operation of clause 4. I think it will speed up the process if we can 
simply discuss the operation of the bill rather than tie ourselves down to the clauses. If the Attorney General is not 
happy with that, we will find another way. 
Clause 4 adopts the commonwealth child support laws in force immediately before the commencement date. That is 
a good idea, and we discussed that. We discussed that we need to have it this way because commonwealth 
amendments may be made between now and the commencement of this bill. In his summing up the Attorney General 
pointed out that one change has not been formally adopted by our Parliament. I guess that will be wrapped up in 
the adoption and referral and will be taken care of. Clause 4(2) provides that we can end the adoption by the 
procedures spelt out in clause 6. I will not ask the Attorney General to foreshadow what circumstances might arise 
in which the state might choose to terminate the adoption and the referral because I would be asking him how long 
is a piece of string. However, in the future, if the state chose to terminate this adoption and referral for one reason 
or another, what laws would apply upon that termination? I do not ask this question as an esoteric legal exercise, 
but as a guide to people in the future. If they ever consider termination, I would hope that they read this debate to 
get some understanding of what the landscape might be upon termination so that they will consider what measures 
need to be put in place to replace the adoption and referral that they may terminate. 
Mr J.R. QUIGLEY: The member is right. Clause 4(1) adopts all the amendments up until the date that we take 
this on. It states — 

The Commonwealth Child Support laws, in the form in which they exist at the end of the day before 
commencement day, are adopted within the meaning of section 51(xxxvii) of the Constitution … 

Any amendments, including those made in July and any others that might happen between now and the 
commencement of this act, will be adopted. 
Clause 6(1) refers to the adoption and the reference; that is, the referral of powers. Clause 4(2) states — 

Despite subsection (1), the adoption has effect for, and for no longer than, the period — 
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(a) beginning on commencement day; and 
(b) ending on the day fixed under section 6 as the day on which the adoption is to terminate. 

As I referred to in my response to the second reading debate, the government, by motion of this Parliament, can 
proclaim the termination of the adoption. At that point, it can either terminate the referral or terminate all the 
adoptions that have happened in between that time. To do that, there would be nothing left. Parliament would then 
have to adopt whatever laws the commonwealth has, or legislate its own child support scheme for exnuptial 
children. It is looking into a crystal ball to know what a Parliament might do in that circumstance. There might be 
a reason, for example, that some future government, unimaginable as it might be, might set different rates of 
support for exnuptial children and nuptial children. We are not buying into that. We want to terminate the adoption, 
terminate the reference, and set our own more equitable and just circumstance here. So long as things stand, we 
are happy to make the referral and to adopt all of the amendments that have been made in the meantime, and we 
have a power to terminate should something unexpected and unforeseeable happen that this Parliament will regard 
as unjust to exnuptial children. The landscape would then be a blank canvas for this Parliament to legislate. 

Mr P.A. KATSAMBANIS: That is a useful explanation and I thank the Attorney General for it. Really, he has 
highlighted that in the future, if some different version of this place chooses to terminate the adoption and the 
referral, we will not revert to the laws that operated between 1988 and now; there will be a void, so they will have 
to turn their mind to whether they adopt — 
Mr J.R. Quigley: Readopt. 
Mr P.A. KATSAMBANIS: Yes, readopt—in some other form a commonwealth scheme or whether we will have 
to create a Western Australian version of the child support system. The Attorney General’s explanation suffices. 
I think it will also probably satisfy those people in the community who might fall into the camp of the 
Western Australian secessionists. Thank you, Attorney General. 
Clause put and passed. 
Clauses 5 to 7 put and passed. 
Clause 8: Section 5 amended — 
Mr P.A. KATSAMBANIS: This clause is part of part 3. It amends the Family Court Act 1997. For clarity, that is 
the Family Court Act of Western Australia, obviously. Clause 8 deletes the existing definition of the Child Support 
(Assessment) Act and the definition of the Child Support (Registration and Collection) Act and replaces those 
definitions with new definitions that are spelt out in subclause (2). What is the practical difference that is made by 
those changes and why are they necessary? 
Mr J.R. QUIGLEY: Currently, the Western Australian Family Court Act 1997 defines the commonwealth 
Child Support (Assessment) Act 1989 and the commonwealth Child Support (Registration and Collection) 
Act 1988 by reference to the Child Support (Adoption of Laws) Act 1990. Clauses 7 and 8 change that 
cross-reference to the proposed Child Support (Commonwealth Powers) Act 2018. Clause 9 will repeal the 
Child Support (Adoption of Laws) Act 1990. The other acts that I mentioned—the Western Australian Family 
Court Act 1997, the commonwealth Child Support (Assessment) Act 1989 and the commonwealth Child Support 
(Registration and Collection) Act 1988—define it by reference to the Child Support (Adoption of Laws) Act 1990, 
which will be repealed. We put those new definitions there so that it is not by way of reference anymore. The 
member will now find these definitions in the proposed Child Support (Commonwealth Powers) Act 2018. That is 
where those two definitions come from; not by cross-referencing them back to an act which is about to be repealed. 
Clause put and passed. 
Clause 9 put and passed. 
Title put and passed. 
Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Mr J.R. Quigley (Attorney General), and transmitted to the Council. 
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